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86 N. E. 174. If the defendant's right to recover his expenses depended upon 
a quasi-contractual counterclaim, this result would be correct, for the wrong- 
doer has no claim in quasi-contract. See 22 Harv. L. Rev. 419, 425. The 
courts, however, have not treated the question in this way, but give the 
plaintiff compensation beyond his injury on the theory of exemplary damages. 
From this point of view the result seems unjustifiable, as the plaintiff has suf- 
fered no more injury than if the trespass had been innocent, and deserves no 
greater compensation. 

Eminent Domain — What Property can be Taken — Land Already De- 
voted to the Same Public Use. — An electric railway company acquired a 
site for a power plant and was proceeding with due diligence to develop it for 
use. Another railway company seeks to take the land for the same purpose by 
eminent domain under a general statute. Held, that it cannot do so. State v. 
Superior Court for Spokane County, 145 Pac. 999 (Wash.). 

This decision is undoubtedly correct. It is true that property already held 
for a public use is still subject to the state's power of eminent domain. Central 
Bridge Corp. v. Lowell, 4 Gray (Mass.) 474. And property may be taken from 
private into public ownership to be used for the same public purpose. In the 
Matter of the City of Brooklyn, 143 N. Y. 596, 38 N. E. 983; Brady v. Atlantic 
City, 53 N. J. Eq. 440, 32 Atl. 271. But it is not within the power of the legis- 
lature to authorize a private individual or corporation to take property al- 
ready devoted to public use to be used for the same purpose and in the 
same manner, for this would merely effect an arbitrary transfer of the prop- 
erty of one person to another without the justification of public necessity or 
benefit which is the basis of the right of eminent domain. Cary Library v. 
Bliss, 151 Mass. 364, 25 N. E. 92; and see Lake Shore &* M. S. Ry. Co. v. Chi- 
cago & W. I. R. Co., 97 111. 506, 512; West River Bridge Co. v. Dix, 6 How. 
(U. S.) 507, 537; 2 Lewis, Eminent Domain, 3 ed., § 440. The result of this 
case could also be reached by statutory construction, for unless greater power 
is given expressly or by necessary implication, general eminent domain statutes 
give the right to take land already in public use, only upon the condition that 
the loss of the part taken will not seriously impede this existing use and that 
the condemnor can show a reasonable necessity for it. In the Matter of the City 
of Buffalo, 68 N. Y. 167; Rutland-Canadian R. Co. v. Central Vermont Ry. Co., 
72 Vt. 128, 47 Atl. 399; Butte A.& P. Ry. Co. v. Montana U. Ry. Co., 16 Mont. 
504, 41 Pac. 232; see 18 Harv. L. Rev. 313. But see Marin County Water 
Co. v. Marin County, 145 Cal. 586, 79 Pac. 282. 

Evidence — Character of Parties — Admissibility in Civil Suits In- 
volving Moral Turpitude. — In an action upon a fire insurance policy, the 
defendant sought to defeat recovery upon the ground that the insured, who 
died before trial, had fraudulently overstated his loss. On this issue evidence 
of the good reputation of the insured for truth and honesty was given. Held, 
that such evidence is admissible. Rasmusson v. North Coast Fire Ins. Co., 145 
Pac. 610 (Wash.). 

Attempts have been made at various times to engraft exceptions upon the 
general rule excluding evidence of the character of the parties in civil suits where 
it is not itself in issue. In negligence cases the reputation of the negligent person 
has been admitted where there were no eyewitnesses. Chicago, R. I. 6* P. Ry. 
Co. v. Clark, 108 111. 113. But see 12 Harv. L. Rev. 500, 568. Another excep- 
tion was attempted in an early New York case, where the act involved moral 
turpitude and was based solely upon circumstantial evidence. Ruan v. Perry, 
3 Cai. (N. Y.) 120. But this case was promptly overruled and is generally re- 
pudiated to-day. Gough v. St. John, 16 Wend. (N. Y.) 646. See 1 Wigmore, 
Evidence, § 64. Upon analogy to the ordinary rule in criminal cases allowing 



